MILLERSVILLE BOROUGH ZONING HEARING BOARD

1

2 LANCASTER COUNTY, PENNSYLVANIA

5 . .

4

5 IN RE: Case No. 22-03

6

7 Christian Madera,

8 Applicant.

9
10

1 DECISION

12

13 1. TheMillersville Borough Zoning Hearing Board (herein also “Board”), by a 3-0 vote, renders
14 the following decisions regarding the Property that is owned by Applicant Christian Madera (herein also
15 “Applicant or “Owner”) and located in a Residential/Professional Office (RP) District at 330 North George
16 Street, Millersville, PA 17551 (UPI #440-87193-0-0000) (herein also “Property™) as follows:

17

18 A.  AFFIRMS the Zoning Ordinance Violation Notice dated September 16, 2022 (herein
19 also “Violation Notice”) from the Millersville Borough Zoning Officer (herein also
20 “ZOF”) in every respect, and directs the Applicant to move or remove the wall he installed
21 between the Studio Apartment and the First Floor Apartment in order to restore the Studio
22 Apartment to its original 440 square feet;
23
24 B. DENIES the requests for equitable relief in order to allow a fourth apartment in the
25 basement of the Property and below the ground level;
26
27 C.  DENIES variances from the Millersville Borough Zoning Ordinance (herein also “Z0”)
28 § 380-55(C) in order to allow a fourth apartment in the basement of the Property and below
29 the ground level; and
30
31 D. APPROVES continuing the three apartments not in the Basement without having to
32 include a principal commercial or institutional use in the building as would normally be
33 required by ZO Ch. 380, Attachment 2, Table of Permitted Uses—Primarily Nonresidential
34 Districts, Note 1.
35
36 2. This Decision is subject to, and the Applicant and Owner shall comply with, the following
37 general conditions:
38
39 A.  Except as modified by this Decision, in which case the Applicant and Owner shall comply
40 with this Decision, the Applicant and Owner shall at all times comply with and adhere to
41 the evidence presented to the Board (including, without limitation, the Applicant’s
a2 application, plans, exhibits, and witnesses’ testimony), all of which documents are
43 incorporated herein.
44
45 B.  The Applicant and Owner shall obtain all approvals and permits that are required by
46 applicable federal, state, and local law, ordinances, codes, rules, and regulations.
47
48 C.  This Decision shall be binding upon the Applicant and Owner, and their respective
49 successors, heirs, and assigns.
50
51 D.  Any violation of this Decision or conditions described herein also shall be considered a
52 Vviolation of the ZO and shall be subject to the penalties and remedies contained therein, in
53 Pennsylvania’s Municipalities Planning Code, or both (whichever is applicable).
54
55 3. Ifthis Decision is appealed, the Board reserves the right to subsequently amend or supplement
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56 this Decisi ings of fact, and conclusions of law that were drafted and adopted without reviewing the
' E c l‘{)}b f the hearing in order to minimize the costs and expenses for all concerned persons.
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FINDINGS OF FACT, CONCLUSIONS OF LAW & DISCUSSION
4. The facts described above in Paragraph 1 are incorporated herein as part of these findings of fact.

5. The Property is located in Millersville Borough (herein also “Borough”) and contains
approximately 0.16 acre.

6.  The Property is improved with a residential dwelling with three apartments and a proposed 4%
apartment unit as follows:

A.  First Floor Apartment 1 (herein also “APT1”) is located on the ground floor, has two
bedrooms, and contains around 1,000 square feet.

B.  First Floor Studio Apartment 2 (herein also “APT2" or “Studio”) is located on the
ground floor, is a studio apartment, and currently contains around 300 square feet.

C.  Second Floor Apartment 3 (herein also “APT3”) is located on the second floor, has three
bedrooms, and contains around 1200 square feet.

D. Proposed Basement Apartment 4 (herein also “Basement”) is located below ground
level, has one bedroom, and contains about 650 square feet.

7. The Property is owner-occupied, with the Applicant currently residing in the Basement, which
is proposed to be a 4™ Apartment.

8.  The Applicant purchased the Property on May 29, 2021 and initially resided in the Studio until
he moved into the Basement during June 2022.

9. The Applicant testified that he spent approximately $40,000 to improve the Basement for use as
a separate dwelling unit.

10.  The Applicant testified that a kitchen and bathroom existed in the Basement when he purchased
the Property, which he alleges is evidence that the Basement was previously used as a separate dwelling unit.
The Board does not agree that such facts alone are adequate to conclude that the Basement was indeed
previously a separate dwelling unit and, thus, such is merely unsubstantiated conjecture.

11.  The Property also has a detached two-car garage and a parking area to the rear of the dwelling.

A.  The parking area has at least eight parking spaces, two of which are within the garage.

12. The Property is served by public sewer and water.

13.  The Applicant was served with both a Zoning Violation Notice (herein also “Violation Notice”)
and a Borough Code Violation Notice on or about September 16, 2022.

14.  The facts in the Violation Notice were adequately supported by documents and witness
testimonies and, thus, are incorporated herein and accepted as findings of facts for this Decision.

15. As of August 3, 2022, the Lancaster County tax assessment records show the dwelling to be a
single family dwelling.

16.  As of October 22, 2022, the Lancaster County tax assessment records show the dwelling to be
a three family dwelling.

17.  The Residential Rental Unit License Applications (herein also “Applications™) for this
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Property showed only 2 rental units for many years through 2020, and then showed 3 rental units for the first
time on the July 5, 2021 Application.

18.  The Application dated August 24, 2022 discloses for the first time that there are 4 dwelling units
with 3 being apartments.

19. The Applicant applied for and obtained a Borough Building/Zoning Permit (herein also
“Permit”) on September 21, 2022 to add a wall between APT1 and the Studio APT? to create the Studio
with only 300 square feet, when it was previously 440 square feet prior to said wall installation. This Permit
was obtained only after the work was already completed.

20. The Applicant applied for and obtained another Permit on September 21, 2022 for certain

construction and improvements for the Basement, which Permit was obtained only after the work was already
completed.

21. Borough Sewer/Trash & Recycling Services Bills (herein also “Trash Bills”) bills for 2021
and 2022 show that the Applicant was being charged for 3 and not 4 dwelling units.

22. The Applicant presented several Property Maintenance Inspection Notices (herein also

“Inspection Notices™) through 2019, many of which are unreadable in many respects; but they all appear
to show the number of apartment units to be 2.

A.  The Applicant also presented an Inspection Notice for November 17, 2021, which shows

3 apartment units for the first time (specifically for APT1, APT2 & APT3, but not the
Basement.

23. The Applicant also presented a Borough Rental License (herein also “License”) for July 2021
through July 2022 showing it was only for 2 apartment units.

24. The Applicant testified he relied on the various Applications, Permits, Inspection Notices, and
Licenses as approval for his 3 apartments, and he just assumed he could use the Basement as a fourth
apartment. The Board believes that neither such reliance nor assumption are reasonable or justified in this
case.

25. The Applicant also made bald statements that his variances if granted would not disturb or
adversely affect the neighborhood or general welfare, but no specific evidence was provided to substantiate
same.

26. The Applicant testified that he requested approval from the Borough for the 4™ apartment, but
the Borough rejected same. He nevertheless proceeded to improve the Basement as a separate dwelling unit.

27. The Borough conceded that it’s prior ZOF appears to have made a mistake in approving the 3
apartment without requiring the Applicant to obtain a Permit and instead Just approved the Applicant’s
Application showing three apartments. The Board does not necessarily agree that such Permit is still not
required, but it will consider such issue moot for purposes of this case in light of the Borough’s concession.

28. The evidence is clear that the Applicant did not apply for or receive a Permit to add a 4%
apartment in the Basement.

29. It should be noted that the Board had difficulty believing much of the Applicant’s testimony,
because while he initially inquired about and followed the Borough’s ordinances, rules, and regulations when
he bought the Property, he thereafter either conveniently failed to or deliberately did not follow all of the
Borough’s applicable ordinances, rules, and regulations applicable to the 3™ and proposed 4™ apartments,
and he failed to obtain all the proper inspections, permits, licenses, and other procedures from which he now
wants variances or to be excused from following simply because of the Borough’s failures to catch him. He
even admitted at one point in his testimony that he knew he was in violation, but he nevertheless proceeded
to his own detriment.
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30. The Applicant first requests that the ZOF’s Violation Notice be reversed on the theories of either
equitable/vested rights or a preexisting nonconforming use, which the Board finds meritless.

31. A lawful, nonconforming use of a property is a use predating a subsequent prohibitory zoning
restriction. The right to maintain a nonconforming use is only available for uses that were lawful when they
came into existence and which existed when the ordinance took effect. It is the burden of the party proposing
the existence of a nonconforming use to establish both its existence and legality before the enactment of the
ordinance at issue. That burden includes the requirement of conclusive proof by way of objective evidence
of the precise extent, nature, time of creation, and continuation of the alleged nonconforming use.
Pietropaolo v. Zoning Hearing Bd. of Lower Merion Twp., 979 A.2d 969 (Pa. Commw. 2009).

32. In the present case, the Applicant failed to provide any conclusive, objective proof of the
existence and legality of the fourth apartment being a nonconforming use that should be allowed to continue.

33. Zoning hearing boards have jurisdiction to grant equitable relief in the nature of a vested right
when a municipality has taken some affirmative action such as the issuance of a permit; a variance by
estoppel when there has been municipal inaction amounting to active acquiescence in an illegal use; or
equitable estoppel when the municipality intentionally or negligently misrepresented its position withreason
to know that landowner would rely upon that misrepresentation. All three theories share common elements
of good faith action on the part of the landowner that he relies on to his detriment (such as making substantial
expenditures), based upon an innocent belief that the use is permitted, and that enforcement of the ordinance
would result in hardship (ordinarily that the values of the expenditures would be lost). Estoppel under these
three theories is an unusual remedy granted only in extraordinary circumstances, and the landowner bears

the burden of proving his entitlement to relief. Vaughn v. Zoning Hrg. Bd. of the Twp. of Shaler, 947
A.2d218 (Pa. Commw 2008).

A.  In “vested rights” cases, municipal action that induces reliance has generally been the erroneous
issuance of a permit. Petrosky, infra; Mirkovic v. Zoning Hrg. Bd. of Smithfield Twp, 613 A.2d 662
(Pa. Commw. 1992). The Pennsylvania Supreme Court set forth five factors for determining whether
a landowner has acquired a vested right: (1) the landowner's due diligence in attempting to comply
with the law; (2) the landowner's good faith throughout the proceedings; (3) the landowner's
expenditure of substantial unrecoverable funds; (4) the expiration without appeal of the period during
which an appeal could have been taken from the issuance of a permit; and (5) the insufficiency of the
evidence to prove that individual property rights or the public health, safety or welfare would be
adversely affected by the use of a permit. However, such five factors are not absolute requirements.
Mirkovic, supra; Highland Park Community Club v. Zoning Bd. of Adj. of the City of Pittsburgh, 475
A.2d 925 (Pa. Commw. 1984), affirmed, 506 A.2d 887 (1986).

(1)  Inthe present case, the Applicant is not entitled to a vested right for the 4" apartment, because
the Borough never erroneously issued a permit for him to rely upon. The Applicant also never
exercised good faith or due diligence in attempting to comply with the law. In fact, he didn’t
make any attempt to comply until he was served with the Violation Notice. He also had
admitted at one point that he knew he was violating the ZO.

B.  Courts have generally labeled the theory under which a municipality is estopped as a
"variance by estoppel" when there has been municipal inaction amounting to active
acquiescence in an illegal use. Skarvelis v. Zoning Hearing Board of Dormont, 679 A.2d
278 (Pa. Commw. 1996).

(1) Inthe present case, the Applicant has not shown that the Borough actively acquiesced
in the illegal 4™ apartment use. In fact, when the Applicant allegedly asked the
Borough for permission for the 4™ apartment, the Borough said no. When the
Borough later found our about the Basement being improved and readied to be used
as a 4™ apartment, the Borough served the Applicant with two Violation Notices and
proceeded to enforce them

C.  Courts have generally labeled the theory under which a municipality is estopped as
“equitable estoppel” when the municipality intentionally or negligently misrepresented its
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position with reason to know that the landowner would rely upon the misrepresentation.
Cicchiello v. Bloomsburg Zoning Hearing Board, 617 A.2d 835 (Pa. Commw. 1992),
appeal denied, 641 A.2d 589 (1994).

(1) In the present case, the Borough made no such intentional nor negligent
misrepresentations. The Applicant suggested that he relied on the Applications,
Permits, Licenses, Trash Bills, and Inspection Notices as permission to proceed with
the 4® apartment. But such reliance was unjustified and unreasonable, and none of
such documents ever misrepresented the Borough’s intentions. Moreover, the
Applications specifically state the following: “This application is for the licensing
of aresidential rental unitunder Millersville Borough Codified Ordinances at Chapter
290. Issuance of a Residential Rental Unit License does not indicate that the
residential rental unit is in compliance with the Borough Building Code,
Borough Property Maintenance Code, Borough Zoning Ordinance, or any other
applicable code or ordinance.” (emphasis added) So the Applicant could not and
should not have been relying on the Applications or other documents, particularly
when he was not being truthful or complete with his answers in those documents

34. The Applicant then requested variances from ZO § 380-55(C) in order to allow a fourth
apartment in the basement of the Property and below the ground level, which the Board finds meritless.

35. ZO § 380-55.C provides in relevant part as follows:

C.  Minimum size of dwellings. Each dwelling unit of two or fewer bedrooms shall
include a minimum of 500 square feet of enclosed habitable, indoor, heated floor
area, which shall be primarily above the ground level. This minimum floor area
shall be increased to 800 square feet if there are three or more bedrooms.
(emphasis added)

36. Inthe present case, the Studio was originally 440 square feet and such was reduced to 300 square
feet by installation of he wall. The Studio violated the above section even at 440 square feet since 88 square
feet is needed for the three plus bedrooms the apartments have. How that occurred is not clear from the
evidence. But the Applicant certainly could not make the deviation much worse by installing the wall such
that the Studio is now 300 square feet. Consequently, he must comply with the Violation Notice and move
or remove the wall in order to restore the 440 square feet at a minimum for the Studio. Furthermore, the
proposed 4™ apartment would be primarily below ground level contrary to the above section. The Applicant

is not entitled to a variance for either the square footage or below ground violations for the reasons stated
below.

37. ZO § 380-12.D(3) provides in relevant part as follows:

(3) Variances.

(a) TheBoard shall hear requests for variances filed with the Borough staffin
writing.

(b) Standagrds. The Board may grant a variance only within the limitations of
state law. (Note: As of the adoption date of this chapter, the Municipalities
Planning Code provided that all of the following findings must be made,[5]
where relevant:

[1] There are unique physical circumstances or conditions (including
irregularity, narrowness, or shallowness of lot size or shape or
exceptional topographical or other physical conditions peculiar to
the particular property) and that the unnecessary hardship is due to
such conditions and not the circumstances or conditions generally
created by the provisions of this chapter in the neighborhood or
district in which the property is located;

[2] Because of such physical circumstances or conditions, there is no
possibility that the property can be developed in strict conformity
with the provisions of this chapter, and a variance is therefore
necessary to enable the reasonable use of the property;

[3] Such unnecessary hardship has not been created by the appellant;

[4] The variance, if authorized, will not alter the essential character of
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the neighborhood or district in which the property is located, nor
substantially or permanently impair the appropriate use or

development of adjacent property, nor be detrimental to the public
welfare; and

[S]  The variance, if authorized, will represent the minimum variance
that will afford relief and will represent the least modification
possible of the regulation in issue.)

() Ingranting any variance, the Board may attach such reasonable conditions

and safeguards as it may deem necessary to implement the purposes of this
chapter.

38. Variances may be granted only in exceptional circumstances, with an applicant’s burden of
proving such circumstances being a heavy one. E.g., T ownship of Washington v. Washington Township
Zoning Hearing Board, 365 A.2d 691 (Pa. Commw. 1976). Applicants failed to meet such burden of proof
in this case in several manners as further described in this Decision.

39.  An applicant for a variance bears the burden of proving that unnecessary hardship will result if
the variance is not granted, and that the grant of the proposed variance will not be contrary to the public
interest. E.g., Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983);
Zaruta v. Zoning Hearing Board of the City of Wilkes-Barre, 543 A.2d 1282 (Pa. Commw. 1988); Hertzberg
v. Pittsburgh Zoning Bd. of Adjustment, 554 Pa. 249, 256-257, 721 A.2d 43, 47-48 (1998); Appeal of Musser

Jrom the Decision of the Clay Township Zoning Hearing Board, 77 Lanc. L.R. 53, 56 (2000); 53 P.S.
§10910.2.

40. Pennsylvania courts have long held that circumstances unique to the user of a property and not
to the property itself do not constitute unnecessary hardship. E. 8., Chrin v. Zoning Hearing Board of the
Borough of Nazareth, 127 Pa. Commw. Ct. 279, 561 A.2d 833 (1989).

41. Unnecessary hardship justifying the grant of a variance can be shown when denial of a variance
would render the property practically useless. Economic and personal considerations in and of themselves
are insufficient to constitute hardship. McNally v. Bonner, 165 Pa. Commonwealth Ct. 186, 645 A.2d 287,
289 (1994) (citations omitted). See also Evans v. Zoning Hearing Board of the Borough of Spring City, 723
A.2d 686 (Pa. Commw. 1999).

42. Variances are not granted to allow the highest and best use of land. Instead, variances are granted
to allow a reasonable use of land. As the Commonwealth Court stated long ago in Marple Gardens, Inc. v.
Board of Zoning Adjustment of Marple Township, 8 Pa. Commw. Ct. 436,303 A.2d 239,242 (1973),“[T]he
test is not whether the desired use of the property by its owner is the more desirable or even the best use.”

43. A variance, if granted, must be the minimum that will afford relief and will represent the least
modification of the ordinance. E.g., Rogers vs. Zoning Hearing Board of East Pikeland Township, 520 A.2d
922, 924 (Pa. Commw. 1987); MPC § 9102(a)(5); Zoning Ordinance § 184-65(D)(4).

44.  Based upon the foregoing facts, legal principles, testimony, and other evidence presented at the
hearing, the Applicant’s above variance requests should be and are hereby denied because, inter alia, he has
not met his heavy burden of proof for said variances in at least the following respects:

A.  The Applicant failed to adequately prove that there are unique physical circumstances
peculiar to his Property that results in “unnecessary hardship” as is needed under applicable
zoning law. The only discernable “unnecessary hardships” expressed by the Applicant
appeared to be (1) the original Basement kitchen and bathroom somehow constitutes an
hardship necessary that prevents him from using the dwelling for multi-unit apartment
rentals, or (2) it would be too costly to renovate the Property to add a commercial or
industrial use in order to comply with the ZO. But the Applicant provided no specific
evidence to confirm his subjective opinion about excessive renovation costs. And the
Board disagrees and cannot imagine how the Basement kitchen and bathroom could even
create an unnecessary hardship or how such prevents him from using his dwelling for
multiple apartments, particularly since he already is doing so with his 3 apartments.
Moreover, economic and personal considerations in and of themselves are insufficient to
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constitute an “unnecessary hardship” caused by unique physical circumstances or
conditions of the Property including, without limitation, irregularity, narrowness, or

shallowness of lot size or shape, or exceptional topographical or other physical conditions
peculiar to the Property.

* To the extent the Applicant has actually suffered an otherwise legally proper “unnecessary

hardship” under applicable zoning law, such hardship appears to be personal and unique
to the user of the Property and not to the Property itself.

The Applicant failed to adequately prove that because of some unique physical
circumstances or conditions of the Property, there is no possibility that the property can be
developed in strict conformity with the provisions of the ZO and that the authorization of
a variance is therefore necessary to enable the reasonable use of the Property. To the
contrary, the Property can be and has been reasonably used in the past for a three unit
apartment building, and it also could be used for other uses permitted by the ZO outright,

as special exceptions, or as conditional uses, all without the need for variances as requested
by the Applicant.

The Applicant failed to adequately prove that the variances, if authorized, will not
adversely alter the essential character of the neighborhood or district in which the Property
is located. Yes, the Applicant made bald statements to that effect, but he still needed to
support same with some evidence. He didn’t.

While the desired variances may make the Property more desirable to the Applicant, or

result in a better or best use of the Property, those are not the tests for granting traditional
variances. And

The Applicant failed to adequately prove that the variances, if authorized, will represent
the minimum variance that will afford relief and will represent the least modification
possible of the regulation in issue. Again, no evidence of such was presented.

45.  ZO Ch. 380, Attachment 2, Table of Permitted Uses—Primarily Nonresidential Districts, Note 1,
provides in relevant part as follows:

1.

Within the RP District, this use shall be limited to within buildings that
existed at the time of adoption of this chapter. Minor additions shall be
allowed to an existing building for handicapped accessibility and
emergency access. See minimum floor area requirements for dwellings
in § 380-55. Apartments shall only be allowed in a building that also

includes an allowed principal commercial or institutional use, (emphasis
added)

46. The Borough conceded that despite the above requirement, the Applicant need not provide a
commercial or industrial use in the Property dwelling with the 3 apartments, because the known history for
this Property confirms that such commercial or industrial use requirement has not previously been imposed
or enforced for this particular Property. Accordingly, the Board believes it is reasonable not to enforce the
above requirement in this particular case due to such concession.

47. FOR THE FOREGOING REASONS, the Board affirms the ZOF ’s Violation Notice in all
respects and denies Applicant’s variance requests as more fully described herein.

MILLERSVILLE BOROUGH ZONING

HEARING BoArRD
. <

,_.M,..,ﬂ,,--4"’Lindsaﬁryhairpe)fson

Vickie‘Usciak

W. David Sykes
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DATED AND FILED DECEMBER 22, 2022, after public notice and hearing duly commenced on
November 17,2022 and continued until December 22, 2022 solely for purposes of voting upon this Decision.

APPEALS DEADLINE

ALL APPEALS OF THIS DECISION MUST BE FILED WITH THE LANCASTER COUNTY
COURT OF COMMON PLEAS, LANCASTER COUNTY, PENNSYLVANIA, WITHIN THIRTY
(30) DAYS OF THE DATE OF SERVICE OF THIS DECISION.

PROOF OF SERVICE

The undersigned hereby certifies that the Date of Service of this Decision is on December 22, 2022, and it was served
upon the persons at their respective addresses and in the manners as follows [applicable boxes are checked]:

PERSONS SERVED: METHOD OF SERVICE:

Applicant:

Christian Madera O Hand delivery

330 North George Street X  Ordinary United States first class mail
Millersville, PA 17551

Applicant’s Attorney:

Sheila V. O’Rourke, Esquire O Hand delivery

Gibbel Kraybill & Hess, LLP ®  Ordinary United States first class mail
2933 Lititz Pike, POB 5349

Lancaster, PA 17606

Other Parties:

Millersville Borough O Hand delivery

100 Municipal Drive ™  Ordinary United States first class mail
Millersville, PA 17551

Millersville Borough’s Solicitor:

Josele Cleary, Esquire O Hand delivery

Morgan Hallgren Crosswell & Kane, P.C. X  Ordinary United States first class mail

700 N Duke Street
Lancaster, PA 17602

DATED: December 22, 2022

Greg Sahd, Mlersville Boro. Mgr.



